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Mr. Chairman and Members of the Subcommittee:

' Thank you for the opportunity to. testify conce&ﬁing the
impact of hazardous waste cleanup 1iébi1ity_on the insurance -
industry. The focus of my tgsfimony is on those aspects of EPA‘s
Superfund enforcement program whiéh aré'reiévant to inéqrance
issues. | ' 7

The central emphasis of EPA’s Superfund enforcemeht p?ogram
is on'increasiné the proportion of cleanups undertaken by privaﬁe\
;pgrties. In fact, at the direction of EPA Admin;stratof_Reilly-
in his S@perfund Haﬁéqeﬁqnt Review, the Aéepcy has brought an
"enforcement first" philosophy to the Superfund bfogram; Using a

broad.rgnge of administrative and legal enforcement tools

-

provided by the 81perfund statute, the Agency has made
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substantial progress in reaching its objectives in this regard.,
Typical;y, when private parties clean up a'site, the qovernment
is,laréély,made whole. The Agency also has met with success in
obtaining cash payments ."up front" from 11able partles in

satlrfactlon of EPA’s cost recovery claims.

The Agency has had little involvement in issues relating to
whether insurance coverage is available to liable parties. We
view coverage issues as questions of private contract

1

' interpretation governed by state law. Where we have participated.

in litigation involving insurance issues, we have proceeded

judiciously and where it was necessary to do so to protect the

interests of the United States. We expect that.this will.

continue to be our approach.

Congress enacted the Comprehensive Environmental Response,

Compensation,.and‘LiabiIity‘Act (“CERCLA") in 1980, and amended -

it by the Superfund Amendments and Reauthorization Act of 1986

("SARA“) (together, “Superfund“ or "CERCLA"), prlmarlly to
strengthen the government's author1ty to deal effectxvely Wlth
the problems of the releasg of hazardpus»substances, pollutantsl
and contaminants into the environment. The statute authorizes

EPA to take direct “response“ actions to abate actual or

: threatened releases of hazardous materials, and created the



Hazardous Substance Superfund to pay for the federal qoverﬁment’s
response aqtions, CERCLA also.émpowers-the Uniged Sfatés toc seek
injuﬁcfivp relief from a court or issue administfative ondérs ﬁo‘

abate an imminent—and substantial ¢ idangerment caused hy the

release of hazardous substances. Finally, CERCLA authorizes the

government to bring cost-recovery actions against respoﬁsible

parties to recover funds that the government has spent in

" performing response actions.

In section 107‘of.CERCLA; Congress identifiéd which parties
are liable under the statute. Théj include, generally,-current
facility;owners‘andloperators:'faci;ity owners énd operators at
the fimé of dispo;al:.transporters of hazardous subs;ances who.
select the disposal site; aﬁd generators of haZardous subsﬁances.

The courts h;ve found that liability under CERCLA is strict
and, where harm is ihdivisﬁble, joint and sevefalt_ It has‘beenf
our experience that this liability‘scﬂeme is a critical part of

the Superfund:enforcément program. Joint and several liability

serves a3 an effectivé incentive to enlist private parties in the

enforcement brocéss.l It also encourages‘responsible‘parties to
work together to negotiate cleanup agreements with the

government,

The Superfﬁnd liability scheme also allows rggponsible

parties to bring other liable entities into the‘procéss through

A
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contribution actions, and ultimately assures that all viable

parties potentially'responsible for the site will share.the costs

of cleanup.'-Many responsible parties prefer to settle with the

government for cleénpp or costs, due in‘part to the expoéure

joint and several liabiiity provides.

The government’s enforcement program proceeds from two
fnndamente; premises. Firstl that sites shonld be cleaned\np‘as
quickly as possible, utilizing appropriate priority schemes; and
second, that.those'who are responsible for ‘contamination should "

pay to clean it up.

'Therefore, the sSuperfund enforcement program is designed to
provide maximum incentives for responsible parties to come

forward promptly to clean up the‘hazardous'waste sires in which

'they have been involved. - The thrust of the program ls to lead

private partles to negotlate and come to terms with EPA in the
flrst 1nstance, and so avoid prolonged lltigatlon to compel
private parties to clean up sites or. repay the government 1ts

cleanup costs.

| Under the statute and the standard of joint and several
liability, the qovernment considers any responslble party a
candidate for 1nclusion in a response or cost recovery action

-

which_the United States may institutﬁ;'ﬁOur objectives are to

‘_obtain from responsible parties-a'complete'site cleanup or 100%



of response costs.

I'imensions oﬁitng Cleanup E -oblem: ‘Enforcement R=sul..

The scbpe'of;thé cléanup‘p;oblem that CERCLA is intended to"_
address is enormous. The National Priorities List.{or-"NPL"S,_
EPA’s list of the potentially most serious sites, includes about
1,200 sites today, and is_projected to-list'abéutfz,ido sites in

'thg year 2000.

- - The overall cost of remediating an NPL site is éstimated for
‘planning\purposés today to average $29 million per site. This
figure’inclﬁdeé, among other things, eipenditufes'for site
discovery and investigation; hazard ranking and listiﬁg'pn the
'NfL: sampling efforts and laboratory analysis; investigation of
appropriate remedies; and‘tecﬁnicél assistance to those involved
in cleanup actions; as well as the actual on-site remedial -
J‘response itself. This éstima;é does not include, among other

things, enforcement costs or indirect costs, such as those for

progrem support, or opération and maintenance of remedies.

Through the efforts of the EPA and the Department of
Justice, the United States has been successful in‘dbtainin;
private party cleanups of hazardous waste sites. Our preliminary

- estimates 'show that, through enforcement settlements and orders, .
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the value of commitments EPA has obtained to date for cleanup

-Jork by responsible parties totals about $3.9 billion. Costs

' recovered to date for dleanup actions undertaken by the United

States t:ozal about $432‘million. €. far in fiscal yearfl990
alone, we have obtained commitments for work or cost
reimbursgment worth almost $860 million, or about 20% of the

!

total. In fiscal year 1989, we obtaired commitments for work or

cost reimbursement worth over $1.1 billion. EPA’s preliminary

projection for overall responsible parﬁy contribution to
Superfund for fiscal year 1990 through fiscal yeaf 1993 -- that
is, commitments by responsible parties for work and cost

re;mbdrsement --,ranges'frbm $4.2 billion to §4.9 billion.

/

Historicaily,rthe governmént's participation in litigation
involving insurance for response costs has been limited. There
are both legal and practical reasons for this.

The Superfund enforcement'program-is achieving significant.
récoveries.“In particular, we are making very substantial
progress in meetiﬁq our objective of significantly increasing the
proportion'of cleanups,undértakén.by private parties.

-The Agency has largely left quastions concerning thefex;ent !

to-wh}ch insurance coverage will fuqd Subérfund Cleanups to

r
\



private parties to resolve: TIhe Agency beiieves it is a matter
of state law whether or not potential or actual Superfund
liabilities trigger insurance coverage. The'questioh Qhether an
_ insurer . s.required to indemnify it insured ageinst Superfund
llablllty turns on the. lnterpretatlon of the prlvate insurance
contract entered into by those parties; typlcally, the
Cemprehensiye.Geherel Liability ("CGL") insurance policy is tﬁe
instrument used to protect commercial entities against varioqs
types of liability. Although CERCLA provides that certain
categories of parties are to be held liable for hazardous
subStance_contahination, the statute"leases the interpretation of
insurance poiicies to state law. No special rules apply when
constrﬁing insurance policies merely because the underlying

X liebility arises as a result of CERCLA.

Therefore,'the dimensions of the impact.of CEﬁCLA liabiiity
on insurers will be determined by State and federal judges;”as
they iﬁterpret‘state'laws in private contract disputes between.
insurers and their insureds over the ceﬁerage of CGL or other
~ relevant policies. These disputes -often will concern the meanlng
and scope of the so-called "pollution exclusion® clauses found in
many CGL pelicies since the early 1970’s, by which lnsurers have
'sought to limit the coverage of their policies, or will turn on
the 1ega1 construction of other terms in the private insurance.
contrect. The law on these 1ssues LS unsettled in most states,

and coverage inescapably turns on interpretation of individual
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policies and the factuél‘circumstances undérlyinq the coverage

"claim. T

..PA believes it li.s been ju-icious in its approach to
insurance coverage issues. Indeed, since CERCLA‘s enactment, the
United States’s participation in litigation involving insurance

for response costs has been guite limited.

_ Amoog the hundreds of Superfund énforCement cases handled byl
the Aooncy, in only five instances has the United States
participated in litigation addressing the availability of
insurance for CERCLA'remediotion. on three of those'occasions
the United states has participated as an an;gna curiae in cases
1nvolv1ng coverage for environmental remedlation 1n order to
express our v1ews on matters of insurance contract

interpretation.

In Continental Insurance Cos, v Northeastern Ennimgggg;iggl
& Chemical Co. ("NEPACCO"), No. 34-5034-cv-_-s"'-4 (,W.D. Mo. 1985},
the'inouror had sought a declaratory judqoent that there was no
liability insurance cove:age_undor tho‘CéL.policies at issue for
response costs which the govornment oought to have reimbursed by

the insured, NEPACCO. The government participated as an amicus

‘curiase in the apreal of'tho district,court's decision, which
‘tound”that_the government ' s resfonse costs do not fall within the

'coﬁerage of,the_CGL policies at issue. The government as amicus

[



argued that response costs,,incurred“by the government pursuant
to CERCLA‘and'sought to be recovered from NEPACCO, c0nst1tute
"damages" under Mlssouri law w1thin the meaning of the CGL
polic1ee at issue in that case, an. t=Ts) come w1th1n the coverage
efhtnose_poiicies. The U.S. COurt of’ Appeals for the sth

. Circuit, in Cgn;inentei;1ngurange__ggi_xi_uertneaetern
Eggxmggégsiggl_ﬁ_thmiégl_ggé ("NEpAccoﬁ), 842 F.2d 977 (8th Cir.

: ’ ’ . L
1988), held that "damages" do not include CERCLA response costs.

The United'Stetes also filed an.amiggﬁ'ggnigg brief in the
,lQnee;Izugk_Linee_xitIrenengxt_lneurenge_ggi; No. 89-1729 (34
cir., April 17, 1990) Cert. Questionlto Mo. S. Ct., No. 72650, in
order to urge the Missouri Supreme Court to rule on a similar
question under Missouri law. whether Superfund cleanup costs
expended directly by the insured 1n a government-mandated cleanup'
are covered as "damages“ under standard form CGL policies. Jones
'Trucg Lines ("Jones") purchaeed a site in'uissouri on to whiehf
NEPACCO;S diexin-containing.waste had been eprayed.‘ Jones
cleaned up the site‘and‘brouqht,an action‘egainst its:ineurer to
recover its cleanup costs. The goﬁernnent'ae amicus.infermed the
Missouri Supreme Court of its belief that the Eighth circuit
incorrectly interpreted Missouri state law to exclude Superfund
‘remediation costs from_eoverege within the ternms of such‘policies

as those at issuejin the,nxzbggg 1itigation}1

1 In July,.1990 the. Hissouri Supreme Court issued an order
-by ‘which it declined to accept the question certified by the
' JQnﬂﬁ_Irnsk_Linee court on the ground that the Hissouri statute
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The Miesouri insurancc- liw guestion is cquéiai to the Uuited
Stetes' ability'uitimately to fecouer fully a judgment in a-
related ase, Unit States V. B it i, 667 F. Supp. 1298'(E.D. Me.
'1987), which held Indepeudent Pétroéhemibal Corpoiatien (IPC)

LN

liable for response costs incurred by the government at six

i - " . . . . f
dioxin sites in Missouri. The response costs-sought in Bliss
amounted to more than $1.5 million. The United States’ response

costs for all the dioxin sites in Missouri areé much higher.

IPC currently is engaged ihﬁlitigation with its insurer
concerning insurance coverage for this liability, and the

) . !
Missouri state law issue is centfal to the diéposition of this

litigation. (mnmmmngmul_w._me_&m@

. casualty & Surety Co., C.A. No. 83-3347 (D.D. C. 1988), appeal
pending, No. 89-5368 (D.C. cir_).\) The‘gc_wernment recently filed
an amicys brief in the IPC litiéation'similarly urging that*the

Missouri law'Question be certified to the Missouri Supreme Court.

While legal theories may exist under perticula; state laws
for the governﬁent to pursue insurers‘by way of subrogation or
aesidnment ot'riqhts,nthese'evenues-have‘rarely been used;. |
espegielly eince,thef involve, erimariiy, state court proceedings

interpfetinq questions of state 1aw. Under the principle of - -

‘authorizing certification of the question to the Hissouri Supreme -
CQurt is unconstitutional under the Hissouri State Constitution.
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- subrogation, if' an insured responsiﬂié party defaults on its

CERCLA obligations under a court judément or consent'decree; the
gouefnment may have authority under state lsw to'succeed tu the
insure s rights~under>_Ls polic against its insurer.

One case in which the government has exercisedtsuch‘riqhts»
arose in connection with the NEPACCO litigation. As NEPACCO’s ~
judgment creditor, the United states;initieteu'a garnishment

action in the district court for. the Western District of Missouri

._égainst the Continental Insurdnce Coﬁpany seeking the insurance ’

proceeds whlch ‘were the subject of the ggn;;ggg;gl_lngn;gngg_ggs_
'_;_EEBAQQQ coverage dispute.z‘ This action ultlmately was

dismissed pursuant to the Eighth Circuit’s decision that NEPACCO

was not entitled to coverage.

As to our‘experience with assignments, we are'aware;oﬁ one
case in which‘the United States hes accepted assignments‘of
insutance claims pursuant te'settlements with responsible |
parties. In unitgd_s;ntss_x4_Bnird_£;usgu1:g_st_§lt No. 83-
3002 4 (D. Mass. 1983), the Unlted States receiVed $900,000 from ’
the insured responsible party and, as part of the settlement,

accepted- ass;gnment of the responsible party’s insurance claims

2 mhe garnishment action, United States v, Continental
Angurance Cof,, No. 85-3069 (W.D. Mo. 1985), was brought pursuant
to Sect.ion 379.2.J, Mo. Rc.. St& .., which provides that a
judgment creditor is entitled to bring suit in equity against the
judgment debtor and its insurers if the judgment is not satisfied
within thirty days of being rendered. '
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against Ambassador Insurance Company in settlement of

approximately'$2.5 million in.pé§;~response costs and

‘sign;ficahtly greaﬁer anticipated‘future costs. Recently we

reached a-settiement with Ambassado.. in a Vermont proceeding

- pursuant to which the carrier is undergoing dissolutioh.'

The goverﬁment also has had some .experience in Superfund
enforcement litigation with insurers of responsible parties who

decide themselves to participate in settlement negotiations and -

in settlements. This too has occurred infrequently, and the

government has not isolated this category\of activity for special

‘monitoring. ' . S

4
To conclude, it continues to be our intention to leave the
evolution of insurance law to-its traditional forum -- thelstaté :

courts and legislatures. Our overarching goals under CERCLA ‘are

- to secure private'pérty cleanups and to recoup as much as
',péssible for the Fund. Cost allocétionfissues; including

‘insurance céveragé, are properly left larQely to the priva;e'_.

]

sector to work out among the various interests in the state

courts. ‘ b T S

I appreciate your consideration of our testimony, and

would be happy to answer any éuestions you'may pave.'
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